AGENDA ITEM E"“

CITY OF LODI
COUNCIL COMMUNICATION

AGENDA TITLE: Adopt resolution approving a rental agreement between the City of Lodi and
Richard and Teresa Mojica, dba Mojica's Batting Cages, for use of 125 E. Eim
Street, Unit D, Lodi

MEETING DATE: January 7, 2004

PREPARED BY: Parks and Recreation Director

RECOMMENDED ACTION: That the City Council adopt a resolution approving the rental
agreement between the City of Lodi and Richard and Teresa Mojica,
dba Mojica's Batting Cages for use of 125 E. EIm Street, Unit D,
Lodi.

BACKGROUND INFORMATION: The City of Lodi owns the above referenced property and has rented
Unit D to Mr. Mojica for the purpose of conducting a batting cage
business since the building’s purchase in 2000. The current rental
agreement expired December 31, 2003. The rental rate for 2003
was $728.99.

Staff recommends entering into a two-year agreement with Mr. Mojica for a monthly rental of $775, with
rent adjusted annually based upon the Consumer Price Index.

FUNDING:  Will be absorbed in the current budget.

Tony Gogffring” 4
Parks and Recreation Director
TG/SB:Hl
Attachments

cc:  City Attorney

)
APPROVED: 7%//@ e:%ﬁm./

H. Dixon Flynn, City Manager




RENTAL AGREEMENT

THIS AGREEMENT, made antd entered nto ihis _____dayef . 2004 by and
batween fhe CITY OF LODI, & munigipal carporation, hearemaﬁas chlled. @waer ard
Fichard & Teresa Majica, tiba Moiica's Batfing Cages herainafter catled Tenart,

WITNESSETH:

1. PROPERTIES: That for and in consideration of the rants 1o be paid, an’ the covenanis o
e faithfully kept and performed by sald Tenant, said Tenant does harsby rent fram said
Owner, 125 East Elm Street, Unit D, Lodi, Callfurnia for the operation of Mojica's Batting
Cages.

Z. TERM: The tarm of this Agresment shall be for & period of two (2) years, commensing
January 1, 2004 and terminating December 31, 2008,

3. RENT: In consideration of said Agreement, Tenant agrees fo pay to Owner as rent for the
demised premises $775.00 per month, due and payable by the 1st day of each month, A
imte charge of $80.00 may be assassed for any payment more than 10 days past due,
Reptal paymems shall be directed to the City of Lodi, Attn, Parks & Recresfion
Department, 125 N, Stockion Street, Lodi, Callifornta, 95240, for procensirng and shall be
paid withaut prior notice of demand.

4, USE/ISE PROHIBITED: The property shall be used solely for the purpose of carrying on
the business of Moiica's Batting Cages. Tenant shall not use any portion of the premises
for purposes other than those specified, and no use shall be made or permitted to be
made upon the premises, nor acts done, which will increase the existing rate of insurance
upon the property, or cayse cancellation of insurance policies coverng said property,
Tenant shall not conduct ar permit any sale by auction on the premises.

5 ORDINANCES AND STATUTES: @t s further undersivod and agreed by Tenant that
Tenant must comply with all present and {ulure laws, ordinances, ruies, and regulations
promuigated by any governmertal authority of competent jurisdiction rpz:;ufa'tmg this type
of business durng the tenancy and any extension thereof, Tenant shall use and ocoupy
said premises in 2 quiet, lawful, and ordedy manner. The commencement or pendency. of
any state or federal court abatement proceeding affecting the use of the premises shall, at
the aption of the Owner, be deemed a breach hereof.

8, SIGNS: Owner reserves the exclusive right to the roof, side and ear walls of the
Premises. Tenant shall not canstruct any projecting sign er awning wichout prior written
consent of Owner which consent shall not be unreasonably withheld. 1t s agreed that
Tenant will post “Hours of Operation” signs on the doors of the huilding. All signs and
focations of signs must be approved by the City of Lodi Parks & Recrention Director. Al
costs associated with the purchase and installation of signg shall be the responsibility of
Tenant,

7. ABANDONMENT OF PREMISES: Tenant shall not vacate or abandon the premises at
any time during the term hereof, and If Tenant shall abandon or vacate the premises, br
be dispossessed by process of law, or otherwise, any personal propzrty belonging to
Tenant ieft upon the premiges shall be deemed to be abandoned, at the ~ption of Owner.

B, TRADE FIXTURES: Any and all improvemenis made to the premiser during the term
hereof shall belong to the Qwner, except trade fixtures of the Tenant. Tenznt may, upon
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tarrination hereof, remove all his trade fidures, but shail repair or pay for all repairs
netessary for damages to the premises ocoasioned by removal.

DESTRUCTION OF PREMISES: In the event of a partial destruction of the premises
during the term hereof, from any cause, Qwner shall forthwith repair the same, provided
that such repairé oan be made within sixty (80) days under existing govermment laws and
regulations, buf such partial destruction shall not terminate this Agreenent, except that
Tenant shall be enlitied to & proporiicnate reduction of rent while such repairs are heing
made, based upon the extent to which the making of such repairs shall interfers with the
business of Tenant on the premises. I such repairs cannot be made within sidy (80)
days, Owner, at his option, may make the same within a reasonabie tme, this Agreement
cantinuing in effect with the rent proportionately abated as aforesald, and in the svent that
Owner shall not elect fo make such repairs which cannot be made within sixty (80) days,
this Agresmant may be terminated at the option of sither party.

In the event thaf the building in which the demised premises may be situated is desfroyed
to an extent of not lass than one-third of the replacement costs thereof, Owner may elect
to terminate this Agreement whether the demised premises be injured or not. A totatl
deglruction of the building in which the premises may be siuated shzll ferminate this
Heftal Agreement.

In the event of any dispute belween Owner and Tenant with respest o the provisions
hereof, the matter shall be seted by arbilration in such & manner as the parties may
agree upan, o if they cannot agres, in accordance with the rules =f the American
Arbitration Assaciation.

INSOLVENCY: In the event a receiver is appointed to take over the buriness of Tenant,
or in the event Tenant makes a general assignment for the benefit of creditors, or Tenant
takes or suffers any action undar any insclvency or banlouptcy act, the same shall
congtiiude breach of this Agreement by Tenant.

REMEDIES OF OWNER ON DEFAULT: in the event of any hreach of this Agreement by
Tengnt, Owner may, at hizs oplion, terminate the Rental Agreéement a~d recover from
Tenant, (a) the worth at the time of award of the unpaid rent which was samed at the
tima of termination; (b) the worth at the time of award of the amount by which the unpaid
rent which would have been eamead after termination until the fime of the award exceads
the amount of such rertal loss that the Tenant proves could have been reasonably
avoided: {¢) the worth at the time of award of the amount by which the urpaid rent for the
balance of the term affer the time of award exceeds the amount of such rental loss that
Tenant proves could be reasonably avoided; and (d) any other amount necessary to
compansate Owner for ait detriment proximately caused by Tenant's failu-e to perform hisg
obligations under the Rental Agreement or which in the ordinary course of things would
be likely to result therefrom.

Owner may, in the allernative, continue this Agreement in effect, as.long as Owner does
not terminate Tenant's rght to possession, and Owner may enforoe al his rights and
rematties under the Rental Agresment, mcluding the rnght ‘o recover the rent as it
becomes due under the Rental Agreament. If such breach continues, Qwiner may, af any
time therealter, elect to terminate the Rental Agreement.

Nothing contained herein shall be deemed to imit any other rights or ~=medies which
Owner may have.
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RELATIONSHIP OF PARTIES: 1 is understood and agreed that the relstionship batwaen
the parties s that of landlord and tenart and net as a parly or agent of Owner, Tenant,
shall carry Warker's Compensation Insuratce and observe all lawe and regulations
applicable to amployers,

BUILDING MAINTENANCE: Building Maintenance (Janitorial Services) shall be the
responsibility of Tenant,

ASSIGNMENT AND SUBLETTING: Tenant shall not assign this Agreement or sublet any
potion of the premises without prior written consent of the Owner, which shall not be
unreasonably withheld. Any such sssignment or subletiing without sonsent shall be veid
and, gt the optioh of the Cwner, may taminate this Agreamant,

ENTRY AND INSPECTION: Tenant shall permit Owner or Owner's agents to enter upon
the premises al reascnable tmes and upon reasonable nofice, for the purpose of
inapaciing the same.

MAINTENANCE, REPAIRS, ALTERATIONS OR ADDITIONS: Tenamt acknowledges that
the premises are in good order and repair, unless otherwise indicaled nerein. Tenant
shall, &t his own expanse and at all imes, maintaln the premiges h geod and safe
condition, including plate glass, and shall surrender the same, at termingtion hereof, In as
good condition as received, normal wear and tear excepted. Tenant shio!) be responsitiie
for ali repairs required, excepting the roof, exterior walls, structural foundations, and’
common areas which shall be maintained by Owner. No repairs, altargtions or additions
fo the premises shall be made without prior writen consent of Qwnor.  Prior to the
commencemeant of any substantial repalr, improvement, or alieralion, “anant shall give
Owner at least two (2) days written notfice in order that Owner may post appropriate
notices to avoid any Hability for fens. Tenant shall not commit any waste upon the
prarmisas, of any nuisance or act which may disturb the guiet enjoymen’ of any terant in
tha bullding. Any concerns shall be submitted in writing to the Par<s 3 Recreation
Director, City of Lodi, P. 0. Box 30086, Lodi, CA 85241,

SURRENDER OF PREMISES: Tenant shall, at the termination of the Ajreomeant hereby
cragted, or upon the earlier termination hergof for any reason, or upon the extension of
the term herain sef forth, quit and surrender said premises in good order, condition, and
repsir, reasonable wear and tear and acts of God or fire exgepted.

FEES. Tenant shall pay all license fees, or other fees or taxes, including possessory
nterest taxes, levied by any govemnmental agency which may be imoosad upon the
business of Tenant or its sublenant conducted upan the pramises,

it any of the above charges are assessed against the real property, and because of said
assassment, the Owner pays the same, which Owner will have the right to do regardless
of the validity of any such levy, the Tenant, upon demand, will repay to Owner all taxaes
and other assessmeants so levied against Qwner which are due by the Terant.

UTILITIES. Tenant agrees that he shall be responsgible for the paymant of all utilities,
including water, gas, electricity, heat and other services delivered to the premises. During
the term of this Agreement, and any extansion thereof, it is understood and agreed by the
parties hereto that Tenant shall be responsible for the instaliation, maintenznee and sost
of any telaphone lines that are required to operate their business, at no cast to the Owner.

MECHANIC'S LIEN: Tenant agrees to keep said premises free from all jens and claims
of mechanics, laborers, materlal suppliers, and others for work done, and material
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furnished, and Tenant shall not create, or suffer to be crealed, any lien or encumbrance
ot said premises.

FPUBLIC LIABILITY AND PROPERTY DAMAGE INSURANCE: Tenan, at his expense,
shall maintain plate giass and public fiabitity insurance including bodily injury and property
damage msuring Tenamt and Owner with minimum coverage of 31,000,000 each
oceurrance. Mare particularly described as follows:

Tenant agrees to indemnify and save harmiess Owner from and against all claims of
whatever nature arising from any act, omission, or regligense of Tenant or Tenant's
contractors, licenseas, agents, sernvants, or employess, or arising frem any accident,
injury, or darpage whatsoever caused any person, or fo the proparb: of any persan,
acourring during the term thereof, in or about the demised premises where such actident,
damage, or injury, including death, results, or is claimed to have resulted, from any act or
omission on the part of Tenant or Tenant's agents or employees. This indemnity and hold
marmiess agreement shall Include indemnity against all costs and expenses, inciuding
aftorney’s fees incurred in or in cannection with any such claim or procesding brought
thereon and the defense thareof.

Tenant agrees o maintain in full force during the term hereof a policy of public lability
insurance under which Tenant is named as insured, and containitig an additional named
insured endorsement naming Owner as an additional insured, and under which the
insurer agreas 1o indemnify and hold Tenant and Owner harmiess from and sgainst all
costs, expenses, and liability ansing out of, or based upon, any and all property damage,
or damages for personal infuries, including death, sustained in accidents oceurring in or
about the premises, where such accident, damage, or injury, including death. results, oris
cliaimed ¢ have resulfed, from any act or omission on the part of Tersnt, or Tenant's
agants or employeas. The minimum limits of such insurance shall be $1,700,000.00 (One
Million Doliars). In addition to the additional named inaured endorserient on Owrer's
policy of insurance, sald insurance policy shall be endorsed to inclue the following
language:

“insurance as s afforded by the endursement for addifional insurmds shall
apply as primary insurance. Any other Insurance maintained by tre Clty of
Lodi or its officers and employess shall be excess only and not contributing
with the coinsurance affordad by this endorsement.”

Ta the maximum extent permitted by insurance policies which may be cwned by
Owiner or Tenant, Owner and Tenant, for the benefit of each other, waive any and
alf rights of subrogation which might otherwise exist.

A duplicate or certificale of sald pubiic liability and property damage insurance policy
containing the above-stated required endorgemants shall be delivered to Owner within ten
(10) days after the issuance and each renewal of said policy. This paragraph, and all
nther provisions of this Agreement, shall apply and be construed as applying to any
subtanant of Tenant.

BANKRUPTCY, RECEIVERSHIP, AND INSOLVENCY: If Tenant should make a general
assignment for the benefit of creditors, or file a voluntary pefifion in benkruptcy, or be
adjudicated bankrupt or ingolvert, or permit a receiver to be appointed to 'ake possession
of & substanial portion of ita assets or of the premises, and such bankruptey. insolvency,
or receivership proceeding shall not be dismissed within rinety (90) dzvs, then Dwner
may, without notice or demand, terminate this Agreement and forthwith reenter and
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repossess the properties, and remove all persong therefrom, and -under no circumstances
shall this Agreement be assignabile or ransferable by operation of law,

ATTORNEY'S FEES: In case suit should be braught for recovery of the premises, or for
any sum due hereunder, or because of any act which may arise out of e possession of
the premises, by either parly, the prevalling party shall ke entitled to all costs incurred in
connection with such action, including a reasnnable attorney's fee, the smount of which
shall be determined by the court in such suit and added to and beccme a part of the
judgmaent therein.

WAIVER: Failure of Owner to inelst upoen performance of any of the terms or conditions
ofthis Agreement in any one of more instances shall in no event be construed as a waiver
or a refinquishment of its right to future performance thereof, and Tenant's obfigations 1o
such future performance shall continue in full foree and effect. The rersipt by Owner of
rant, with the knowledge of the breach of any agreemeant or condition hereof, shall not be
determined tn be a waiver of any such breach,

NOTICES: Any nofice whish either party may or is required to give, shali be given by
malling the same, postage prepaid, fo Tenant af the premises, or Owner 2t the address
shown below, or at such other places as may be designataéd by the parties from time to
tirne,

OWNER: TENANT:

Parks & Recreation Director Richard Mojica and
City of Lodi Teresa E. Mojica

P, 0. Box 3008 311 E. Sonora Avenye
Lodi, Calffornia 85241 Lodi, California 95240

HOLDING OVER: Any helding over after the expiration of this Agrement, with the
consent of Owner, shall be construsd as & menth-to-month tenancy =t a rental of
$1,400.00 per monih, ofherwise in accordance with the termis hereof, as applicable.

TIME: Time is of the essence of this Rental Agresment,

HEIR, ABSIGNS, SUCCESSORS: This Rental Agreement is binding upon and inures to
the banefit of the heirs, assigns and SUCCEessOrs in interest fo the parties,

COST Q FLIVING INCREASE: The rent provided for in paragraph 3 shall be adjusted
effective upon the firgt tay of the month immediatety folfowing the expi-ation of 12
months from date of commencement of the term and upon the expiration of each 12
months thersafler in accordance with changes in the U S, Consumer Frice Index for All
Urban Consumars {1982-84=100) hereinafter called the "CPI". The morthly rent shall be
mersasead (o an amount equal to the monthly rent set forth in paragraph 3 multiplied by a
fraction the numarator of which is the CP! for the second calendar mnath immediately
preceding the adjiustment date and the denominator of which is the CF! for the second
calendar month preceding the commencement of the lease term. Frovided, howaver, in
no event shall the monthly rent be less than the amount set forth in parag-aph 3,

OWNER'S LIABILITY: The ferm ‘Owner’ as used in this paragraph, shall mean only the
owner of the real proparty. In the event of any transfer of such title or inferest, the Owner
named herein (or the grantar in case of any subsequent transfers) shall “e relieved of all
Hability related to Owner's obligations to be performed aftar such transfer,  Provided,
however, that any funds in the hands of Owner or Grantor at the time of such fransfer
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shall be delivered to Grantee. Owner's aforesaid obligations shall be binding upon
Owner's successor's and assigns only during their respactive perinds of cwoership.

31, ACCEPTANCE OF PREMISES: Tenant has examinegd the premises, knows tha
conditions thereof, and accepts possession thereof In their condition.

32. CONTRACT: This written agreement constitutes the entire contract between the Tenant
and Owner, and no representaion or agreetient, unless exprassed borein, shall be
binding on the Tenant or Owner.

IN WITNESS WHERECF, Owner and Tenent have executed this Agreement on the date
and year first asbove written,

CHTY OF LODI, a municipal eorporation Richard Mojica ad Teresa E. Mojica
Hareinabove called “Owner” dba Muojica's Balting Cages
herginabove called "Tanant”

By S
H. DIXON FLYNN o ' RICHARD MOJICA
City Manéager 511 E. Sonora Avenue

Lodi, California 93240
ATTEST.
_ e — . By w— .

Susan J. Blackston TERESA E. MOJ CA
City Clerk
Dated:

Approved gt to Form:

Randall A, Hays
City Attorney




RESOLUTION NO. 2004-06

A RESOLUTION OF THE LODI CITY COUNCIL APPROVING
RENTAL AGREEMENT BETWEEN THE CITY OF LODI AND
BICHARD AND TERESA MOJICA, dba MOJICA’S BATTING
CAGES FOR USE OF 125 E. ELM STREET, UNIT D, AND
FURTHER AUTHORIZING THE CITY MANAGER TO EXECUTE
AGREEMENT ON BEHALF OF THE CITY OF LODI

NOW, THEREFORE BE IT RESOLVED that the Lodi City Council hereby
approves the rental agreement between the City of Lodi and Richard and Teresa Mojica,
dba Majica’s Batting Cages, for use of 125 E. Eim Street, Unit D; and

BE T FURTHER RESOLVED that the terms of the rental agreement shall be
$775.00 per month:for the period commencing January 1, 2004 and terminating
December 31, 2005; and

BE IT FURTHER RESOLVED that the monthly rental amount will be adjusted
annually based uporni the’ Consum&r Price Index; and

BE IT FURTHER RE$OLVED that the City Manager is hereby authorized to
execute said agreemant on behalf of the City of Lodi.

Da‘tecs. Janu:_ary 7,:-2:0_(:)4
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| hereby certify that Resolution No. 2004-06 was passed and adopted by the Lodi
City Council in a regular mesting held January 7, 2004, by the following vote:

AYES: COUNCIL MEMBERS - Beckman, Hitchcock, Howard, Land, and
Mayor Hansen

NOES: COUNGIL MEMBERS — None
AB‘SE&T:' C(‘)ﬂNC_iL_ MEM&ERS — None
ABSTAIN:  COUNGCIL MEMBERS — None

§*ﬁ»&<—~—% =X

SUSAN J. BLACKSTON
City Clerk

2004-06






